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17 Fed. 419. The right to condemn the lands here sought to be taken, in the 
absence of unusual conditions, might well be questioned. "The public use 
implies a possession, occupation and enjoyment of the land by the public at 
large, or by public agencies." CoolEy's Constitutionai, Limitations (7th 
Ed.), 766; Matter of Eureka Basin, &c., Co., 96 N. Y. 42; Belcher Sugar Co. 
V. St. Louis Elev. Co., 82 Mo. 121 ; McQuillan v. Hatton, 42 Ohio St. 202. 
Occasion for the modifying of this general doctrine appears to have arisen 
in this case to meet the "marvelous industrial development" of Idaho. The 
character of the use, whether strictly public or otherwise, is made the criterion 
of the right to exercise the power of eminent domain. Such is the con- 
struction placed upon the state constitution. While the decision broadens 
the term "public use," it can scarcely be taken to express an extreme view, 
at least when considered in connection with cases such as Nash v. Clark 
(Utah), 198 U. S. 361, 25 Sup. Ct. 676. The case was decided by the United 
States Supreme Court in 1905, and upholds the validity of a statute which 
provides for the condemnation of land of one individual, for the purpose of 
allowing another individual to obtain water from a stream in which he is 
interested, to irrigate his land, which would otherwise remain valueless. 
Mr. Justice Peckham, speaking for the court, admits that, probably, in most 
of the states such a doctrine would not be sound; and is careful to explain 
that the decision must not be understood to approve of the broad proposition 
that private property may be taken in all cases where the taking may pro- 
mote the public interest and tend to develop the natural resources of the state. 
The court gives consideration to existing differences in climate and soil, and 
the peculiar circumstances in which the inhabitants affected by the statute 
are placed, in holding such a taking to be for a public use. The case at bar by 
no means goes so far, in extending the right to exercise the power of eminent 
domain under the statute, as does Nash v. Clark, which must be accepted as 
establishing the doctrine therein announced, at least as regards the case 
involved. 

Evidence — Admissibility — Operation of Phonograph Before Jury. — In 
condemnation proceedings on petition of a railroad company for the right to 
lay tracks in a street opposite respondent's hotel property, and for an appraise- 
ment of respondent's damages, resulting from the operation of trains on such 
tracks, held, that it was proper to allow a phonograph to be operated before 
the jury to reproduce sounds made by petitioner's trains in proximity to 
respondent's hotel. Boyne City, G. & A. R. Co. v. Anderson (1906), — Mich. 
— , 109 N. W. Rep. 429. 

The court, in holding this evidence admissible, seems to base its ruling on 
the principle which governs the admission of telephonic communications in 
evidence, referring to the discussion of that subject in WigmorE, Evidence, 
§ 795. It is not cle^r how this ruling can be classified under the principle 
invoked. Telephonic communications are classified under the head of qual- 
ifications of the witness or sources of the witness' knowledge. Wigmore, Id., 
§ 795, and GreenlEaf, Evidence, § 430 q. The question in the principal case 
would seem rather to be one of mode of communication, and to be governed 
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by the same rules as govern other so-called "Demonstrative Evidence," such 
as maps, charts, models, photographs and the like. As the question in the 
principal case seems not to have arisen before, reasoning in support of the 
ruling must be by analogy. The weight of authority seems now to be that 
photographs, when properly authenticated, may be admitted upon almost 
every possible issue to which they are relevant. People v. Smith, 121 N. Y. 
578 ; Marcy v. Barnes, 82 Mass. 161 ; Dyson v. N. Y. & N. Eng. R. R. Co., 
57 Conn. 9; Ruloff v. People, 45 N. Y. 213; Udderzook v. Commonwealth, 76 
Pa. St. 340; Church v. City of Milwaukee, 31 Wis. 512; Cowley v. People, 
N. Y. 465 ; Shorten v. Judd, 56 Kans. 43 ; Franklin v. State, 69 Ga. 42. X-ray 
photographs seem generally to be admitted, though here are involved two 
principles, the authentication of the process of observation or the sources of 
knowledge, as well as the authentication of the photographs themselves. 
WigmorE, Evidence, § 795. X-ray photographs were admitted in Miller v. 
Mintun, 83 S. W. 918, 73 Ark. 183 ; State v. Matheson, 103 N. W. 137 ; Bruce 
v. Beall, 99 Tenn. 303. For further discussion of the subject of X-ray photo- 
graphs in evidence, see i Mich. Law Rev. 329, and 3 Mich. Law Rev. 409. 
Models are often introduced in evidence when properly authenticated, as in 
Earl V. Letter, 46 Hun 9, where a wax impression of the mouth of a horse 
was shown to the jury upon the issue of age of the horse, and in Lush v. 
Parkersburg, 127 Iowa 701, 104 N. W. 336, in which a model of an approach 
from the street to the sidewalk was used, and in Pennsylvania Coal Co. v. 
Kelly, 156 111. 9, in which a model of a coal bucket was introduced to show 
the jury how it worked. Maps and diagrams are also admissible. Shook v. 
Pate, 50 Ala. 91; Moon v. State, 68 Ga. 687. Resting perhaps on the same 
principle of modes of testifying, are cases in which experiments, under prop- 
erly authenticated conditions, are tried before the jury. Thus in Farmers 
and Merchants Bank v. Young, 36 Iowa 44, it was held proper to allow an 
expert witness to experiment with a blotting pad to show the difference in 
appearance of writing made with the same ink when blotted and when not 
blotted. So in Sullivan v. Commonwealth, 93 Pa. St. 284, a muslin cloth 
which had been experimented on to show the effect in powder marks of a 
pistol discharged at close range, was admitted as evidence. It seems proper 
also to admit in evidence the reproduction of certain sounds or music, when 
the means of reproduction are properly verified, and the nature or identity 
of the sounds or music is in issue. Thus in State v. Linkhaw, 69 N. C. 214, 
in which the defendant was indicted for disturbing a religious meeting, a 
witness was sworn and sang a verse of a hymn in the voice and manner of 
the defendant, in order that the jury might determine whether defendant's 
singing was a disturbance. A similar question has occasionally arisen in 
actions for infringement of copyrights of music, in which songs have been 
sung or played to the jury for their comparison. Several such instances are 
enumerated in an article on Experiments in Evidence, 5 GrEEN Bag, 187. 
Reed v. Carusi, Taney's Circ. Ct. Dec. 72, was an action for infringement of 
the copyright of a song in which, according to the article above referred to, 
a professional singer was sworn as a witness and sang the two songs to the 
jury, that they might judge whether or not there had been an infringement. 
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Granted that the evidence admitted in the principal case was proper evidence 
to go to the jury when sufficiently authenticated, the ruling was correct, for 
no question was made as to its authentication. There would seem to be no 
greater difficulty in verifying the process of reproducing sounds by means of 
a wax record, than in verifying the process of reproducing images by means 
of a sensitized plate. Any kind of demonstrative evidence must be relevant 
to the issue and calculated to aid the jury, and not confuse or unduly preju- 
dice them, and the determination of these questions is almost entirely within 
the discretion of the trial judge. Jameson v. Weld, 93 Me. 345 ; Healey v. 
Bartlett, 73 N. H. no. 

Extraordinary Legal Remedy— Quo Warranto. — Quo warranto was 
brought by the state against the corporation for the purpose of procuring a 
decree enjoining the corporation from acting as such on the ground of nullity 
of its organization. Held, well brought when brought against the corpora- 
tion alone. It is not necessary that the individual corporators or officers be 
made defendants, and process served upon them as such. State ex rel. Cole- 
man, Atty Gen. v. Inner Belt Ry. Co. et al. (1906), — Kan. — , 87 Pac. Rep. 
696. 

The Supreme Court decreed the corporation null and void, and ousted 
the corporation from the exercise of corporate power. It is rather an unusual 
proceeding to attack the existence of a corporation by bringing the action 
against the corporation, in its corporate name, for by so pleading, the exis- 
tence of the corporation is admitted. The same result would follow from 
joining the corporation, in a suit against the individual corporators or officers. 
Dillon, Municipal Corporations, § 895 ; Angell and Ames, Corporations, 
§756; People V. R. R. Co. (1836), 15 Wend. 113; People v. Supervisors 
(1879), 41 Mich. 647; People v. Cincinnati Gas Co. (1868), 18 Ohio St. 262; 
State V. Com. Bank (1857), 33 Miss. 474; Draining Company v. State (1873), 
43 Ind. 236; State v. Jenkins (1887), 25 Mo. App. 484; State v. Independent 
School District of Dallas Centre (1876), 44 Ohio 227 ; Ewing v. State (1891), 
81 Tex. 172; Territory v. Armstrong (1889), 6 Dak. 226; State v. Webb 
(1893), 97 Ala. Ill ; People v. James (1896), 39 N. Y. Supp. 313. In People 
v. Montecito Water Co et al. (1893), 97 Cal. 276, the holding is but slightly 
diflferent from the decisions cited above, and the conditions in this case are a 
shade different. Here the court says, the corporation de facto is a necessary 
party, and making it such with an averment that it is a corporation de facto, 
but not de jure, does not estop the state from questioning its corporate char- 
acter. The court cites only California cases to support itself in this holding. 
A distinction must be made between the principal case, and those cases hold- 
ing that an information to enforce forfeiture against a corporation once 
legally formed, is properly filed against the corporate body, and not against 
the individual members. People v. Railroad (1836), 15 Wend. 113. How- 
ever, there are some cases which support the court in the principal case in 
deciding as it does. And in People v. Bank of Hudson, 6 Cowen, 217, the 
court said directly, "It is not an affirmation that the defendants are a corpora- 
tion, to bring the action against the corporation as such, but that by the 



